which should prevail over the old administrative contract rules in the Civil Code.
Introduction
The concept of "administrative contracts law" was introduced to Ethiopia in the first half of the 20 th century. In an arbitration case which was brought by a French company
Societe Rialet against the then Imperial Government of Ethiopia (IGE), in re Societe
Rialet v Ethiopia, 1 Ethiopia had to defend the case based on the French administrative contracts law rules as the rules had already matured there. The arbitral tribunal decided that "the contract to manufacture and supply alcoholic beverages granted by an Ethiopian state corporation to a French company was a public contract and, in the absence of an Ethiopian administrative law, was governed by principles of European public law". 2 In the case, the arbitrators noted that the French administrative law reflected the principles of European public law. 3 In 1950s, the late Professor Rene David, then one of the leading comparative lawyers, was entrusted with the mission of drafting a modern Civil Code for Ethiopia. In so doing, the French Professor felt obligated to incorporate some provisions on administrative contracts law, which essentially drew on the French administrative contracting system. This was ventured in a bid to provide for some governing rules to the hitherto arbitrary and uncharted territory within the then administrative agencies in Ethiopia. According to him, the reasons for including such rules that govern administrative contracting in the Civil Code were that it "would lead to a security in 1 Sornaraja 1986: 132, contractual relations with the government that would enhance the country's development". 4 He also particularly hoped that the clarification of the rules on administrative contracts would help attract foreign enterprises and capital to Ethiopia. 5 According to Professor Rene David, the term "administrative contract" is used to "designate contracts beyond the civil code's purview, contracts that are subject to special administrative law rules". 6 He, thus, remarks that administrative contracts cannot be dealt with in civil codes. 7 However, he took the initiative to incorporate the French administrative contract rules as "the choice was open as to whether or not to use the concept of administrative contract". 8 This was justified, according to him, as there was uncertainty in the area, compounded by the shortage of trained lawyers and lack of trained personnel in the government and the absence of special administrative court in Ethiopia. 9 He admitted that it was anomalous to incorporate rules on administrative contracts in the Civil
Code. He, however, noted that the decision to do so, in the light of the then prevailing circumstances in Ethiopia, so as to set out "a clear and coherent system" 10 of administrative contracts law, was worthwhile. Hence the inclusion thereof in the Civil
Code albeit in a separate or special title; i.e., Title XIX 11 of the Civil Code. In so adopting the French administrative contract principles in the Ethiopian Civil Code, he further noted that, " [n] o rule of any foreign law whatsoever went into the Ethiopian Civil Code without our asking whether it was suitable for Ethiopia. We asked this question in drafting the title on administrative contracts just as we did for all the other titles of the Code". 12 4 David 1967: 145. 5 145. 6 143. 7 143. 8 144. 9 144-145. 10 145. 11 The Civil Code contained Five Books (on Persons, Family and successions, Goods, Obligations, and Special Contracts respectively) within which are contained 22 Titles. Book V, for instance, consists of Title XV (on contracts relating to the assignment of rights), Title XVI (contracts for the performance of services), Title XVII (contracts for the custody, use or possession of chattels), Title XVIII (contracts relating to immovable property), Title XIX (administrative contracts), Title XX (Compromise and Arbitral Submission), Title XXI (Provisions dealing with law repealed by the Code) and Title XXII (Transitory provisions). 12 David 1967:145-46 .
From this perspective, what was interesting indeed is the bold initiative by Rene David
to put in place a system that would curb the unfettered discretionary powers that pervaded the administrative agencies pertaining to three major public contracting realms: the concession contracts of public services, the public works procurement contracts, and the public supplies contracts. Thus, whilst a substantial number of provisions 13 were deployed to enunciate the general governing principles of administrative contracting, the remaining provisions of Title XIX on administrative contracts were dedicated to lay down detailed rules on the aforementioned three classical types of administrative contracts; namely, the concession of public services contracts, 14 the public works procurement contracts, 15 and the public supplies contracts. 16
Identifying the challenges encountered pre and post codification
From the outset and throughout its four-decade lifespan, the rules on administrative contracts were replete with several serious setbacks which by and large rendered it particularly non-conspicuous in the ordinary life of the Ethiopian citizens.
First, in the process of codification of the Civil Code, Rene David stated thus: "I prepared the preliminary draft of the Code, but this draft, after it was translated into In other words, these provisions will have applicability under two circumstances: first, as gap-filling provisions whenever the general or special contracts laws fail to fully govern a contractual relationship. Secondly, they supplant those provisions that are inconsistent thereto. Thus, in a public supplies contract, for instance, the provisions enunciated under the "supply contracts" [articles 3297-3306] will firstly apply. tends to function "as a court of equity in adjudicating a fair balance between public and private interests and assuring that the latter be not restricted without … due process of law". 42 Hence, the "administrative contracts" legal framework developed within the French administrative law with underpinning supposition that "contracts administratifs are negotiated between unequal parties and, therefore, '… Code provisions formulated to govern business practices between equals are not appropriate vehicles for the resolution of conflicts in which the public interest is of paramount importance'". 43
Professors Mauro Cappelletti and Bryant Garth, thus, noted of the administrative courts in general as follows: 44 "[Administrative courts are] proven to be truly independent and impartial bodies, endowed with prestige of judicial courts, and maintaining fundamental standards of procedural fairness. At the same time, they are sufficiently specialized in the subject matters with which they have to deal, and sufficiently close, both organically and culturally, to the executive administration whose acts they have to review."
Arrowsmith, Linarelli and Wallace state that:
"[i]n most market economies, whilst there may be special provisions to govern the procedure for formation of contracts between a public body and its suppliers, the law which governs a contract once the contractual relationship has come into existence is the same, or substantially the same, as the law applying to contracts between private citizens".
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It is also stated that:
"[I]n some Civil Law countries, notably France, which has provided the model for a number of other systems, many public procurement contracts -those classified as contrats administratifs -are governed by a separate body of law from private contracts, which gives the government some unique privileges such as […] special powers to terminate the contract, which are not enjoyed by private parties to a similar contract". 49 156, wherein the writer explains by way of example that "the contract's provisions reserve for the administration certain special powers to modify the nature of the work or the manner of performance of the public service or even to terminate, unilaterally, the contract in a case of breach without recourse to any judicial process". public works contracts, and public supplies contracts) 50 and the public services concession contracts.
Originally, thus, these administrative contracts law incorporated several principles that have no parallel principles in private law contracts which, inter alia, include: Tendering/ bidding law; 51 the doctrine of cause 52 (causa: absence of cause and illicit cause); the non-applicability of exceptio non adimpleti contractus; the doctrine of supervision (the termination for convenience (T/C)); unforeseen supervening circumstances (imprevision); the doctrine of the act of government (fait du prince); the nonapplicability of specific performance remedy; and non-arbitrability. 53 Below a brief explanation of each of these peculiar principles is worth our while.
1 Exceptio non adimpleti contractus [Art 3177]
The principle in private law contracting of a commutative or of synallagmatic nature is:
"When in the case of a bilateral contract, correlative obligations are due for performance, either of the parties may abstain from the performance of his obligations, if the other party does not perform his obligations". 54 In public law contracting, however, in order to ensure the continuity of providing public service or utility, a contractor cannot stop the performance on condition of being fully compensated for any loss suffered. 55 Thus, this doctrine does not apply in public law contracting; the contractor is duty-bound to continue to perform its remaining obligations, notwithstanding that the procuring entity is way behind in discharging its obligations.
It has to continue performing and, thereby, enabling the public service to remain undisturbed and unabated. In this section, the procuring entity or the Government has three prerogatives which it can exercise in its contractual relations with private contractors. These are:
The doctrine of l'imprevision (Unforeseen Supervening Eventualities), and (iii)
The doctrine of fait du prince (Act of Government)."
Under the Right of Supervision, 56 the procuring entity has both the varying right and the termination right. Furthermore, there should be two conditions for state intervention to adjust contractual term; viz., that there is no contractual clause inserted prohibiting the procuring entity to do so, and there is a change of circumstances which dictate a contractual adjustment in the general interest.
There should also be two conditions 57 for resorting to the termination right; viz., that the contract has become useless to the public service, and/ or it has become unsuitable for its requirements.
In the implementation of such prerogatives, the contractor is entitled to compensation.
The law provides for an important guiding-post in determining the quantum of compensation to the contractor; it also offers a choice to the contractor for opting-out (that is to say, to the termination right) whenever the adjustive intervention is a blow too heavy to withstand. 58
The second prerogative is the doctrine of l'imprevision. 59 This theory is based on the rebus sic stantibus principle, which is the venerable principle limiting the "sanctity of contract" theory (pacta sunt servanda). In discussing the doctrine, therefore, the two 56 It can be safely said that this intervention is predicated on the general understanding that government projects should be environmentally responsive, socially sensitive, economically viable, and politically feasible. 57 In the public works contracts, termination for convenience clause (convenience termination) upon quantum meruit compensation is stipulated under Art 59. The following are generally considered to be the constituent elements of Unforeseen Supervening Eventualities ("USE"): 61
" (1) The event should be exceptional (i.e., infrequent, irregular, and rare),
(2) The event should be unforeseeable,
The event should be general in character: the event affects a number of people or a certain category of people, (4) The event should occur during performance, and, (5) One of the parties must be exposed to excessive economic difficulties."
It is worth our while to note that, in Ethiopia, the doctrine does not purport to reestablish the contractual equilibrium between the parties; it only comes to play should the contractor suffer losses out of the contract due to the change in circumstances. In this respect, Art 3187(1) stipulates that the procuring entity should "leave a part of the loss at the charge of the contractor". It merely assists the contractor to entitle him to bring the procuring entity into the stormy boat to share in the exorbitant losses.
The size of the loss that the procuring entity will cover is to be, at first instance, negotiated between the parties. If the parties fail to strike a deal, the court will have to determine that amount. 62 Thus, the ultimate destiny of the contract will be "termination"
as the contractor cannot continue to perform indefinitely at a business loss, particularly in long-term contracts.
Finally, the extent to which the procuring entity shoulders the brunt of the losses depends on: (i) the efforts exerted by the contractor to mitigate the losses, (ii) the general position of the enterprise, and (iii) all equitable elements. 60 The principle encapsulates the idea that a contract remains valid only on the continuance of the circumstances obtaining at the time of its formation. The third prerogative is the doctrine of fait du prince (the Act of Government) 64 . This intervention may be a measure of general applicability or particular applicability. Such measures of general applicability by state agencies can (i) directly modify the contractual terms, (ii) prevent the enforcement (application) of some of the contractual terms, or (iii) prematurely put an end to the contractual performance.
In such a situation, the contractor is entitled to compensation unless the "the measure of general application" specifically provided that there will be no compensation. Such If the intervention is of particular applicability, the effect is different. The Particular measure may be taken by the procuring entity itself or by a Non-contracting 63 Litvinoff 1985-86: 1-63. 64 This is because the government has an inherent sovereign power to issue proclamations, regulations, directives (internal or of erga omnes effect), and circular letters. The Article mentions "laws, regulations, orders and other measures of general application made by the public authorities … This is, thus, a manifestation of the theory of legislative supremacy." government Agency. The former case permits for compensation if the measure taken renders the contractual performance excessively onerous by either tampering with the contractual terms or disturbing the status quo. However, if the measure is eventuated by external economic factors, compensation is not granted to the contractor. When the measure is taken by a Non-contracting Agency, there will be no compensation. The contractor may, however, invoke the applicability of the "unforeseen supervening contingencies" to the impact of such measures as provided under Art 3193(2). The contractor may also resort to hold liable, 65 under the administrative laws, the administrative authority which has implemented or proposes to take the measure.
Finally, specific performance 66 cannot be ordered against a procuring entity. 67 In lieu of that, damages may be awarded to compensate the contractor who has suffered from the non-performance of the contract. In other cases, whether the procuring entity can demand for the specific performance of the contractual obligations against the contractor is likely to be governed under the General Principles of Contract. 68
Is Administrative Contract Law still in force in Ethiopia?
In this part, attempt is made to show how the administrative contracts law provisions in Civil Code have been gradually replaced by the promulgations of new laws particularly intended to deal with public procurement laws. In this respect, I will separately treat public contracting on public works and supplies, on the one hand, and concession of public services on the other hand. 65 For tortuous liability, for example, one may need to consult Arts 2126-27, and 2137-40 of the Civil Code. 66 Specific performance is a contractual remedy by a creditor against the debtor to demand the performance in kind (in natura). The two closest definitions given are: "… a decree issued by the court which constrains a contracting party to do that which he has promised to do", and "… a process whereby the creditor obtains as nearly as possible the actual subject matter of his bargain, as opposed to compensation in money for failing to obtain it." See Zahraa & 
1 Public Works and Supplies Contracts
The first and second recitals of the Preamble to the Federal Financial Administration
Proclamation No 57/1996 69 purport to explain the policy rationale for its enactment.
Accordingly, the Proclamation advanced the point that it was "essential to a wellfunctioning government" to have in place a "modern and efficient financial administration" and that the setting out of the basic concepts, principles and elements which govern the management of [the Federal Government's] financial resources was necessary. In both of the recitals, there was no indication of whatsoever nature as to the need or the justification for the enactment of rules pertaining to the public procurement system for the Federal Government which hitherto was by and large It should be noted, though, that substantial number of contracts by administrative authorities were qualified as "administrative contracts", with little or no resort to the principles embedded therein; the "qualifying clauses" were invoked only when submission of disputes to arbitration were at stake.
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See also DAG Ethiopia: Harmonization Action Plan (2004) (2005) (2006) , available at http://dagethiopia.org/new/images/EthiopiaHarmonisationActionPlanDec04.pdf/ [accessed 01-01-2017] (wherein it is stated, at page 7, that "the enactment of the Financial Law (Dec 2006) had provisions for public procurement, marking the beginning and leading to subsequent reforms in procurement"). It also stated, at page 8, that "The Ethiopian government procurement directive conforms to the UNCITRAL Model on Procurement of Goods, Construction and Services. Ethiopia's procurement directive is comparable to the procedures used by the Multilateral Development Banks and many bilateral donors. A new procurement directive is being drafted which will accommodate the requirements of regional governments and donors". This document doesn't at all make any reference to the administrative contracts in the Civil Code as forming part of the public procurement system in Ethiopia. It can be safely concluded, therefore, that the provisions on the public works contracts (arts 3244-3296) and those on public supplies contracts (arts 3297-3306) have been effectively substituted by the public procurement proclamation, the directive and the GCCs currently in force.
2 Public Service Concessions
The provisions relating to the concessions of public services, however, warrant a separate treatment here.
Article 3207 defines the meaning of both "public services" and "concession contracts".
Thus, "public service" constitutes:
"any activity which a public community has decided to perform for the reason that it has deemed it to be necessary in the general interest and considered that private initiative was inadequate for carrying it out".
Public Services Concession contract 78 is also defined as:
http://www.ppa.gov.et/index.php?option=com_joomdoc&view=documents&path=legislation%2Fdirecti ves%2Fprocurement%2Fpublic-procurement-directive-englishpdf [Accessed 01-01-2017] . 78 The expansion of the concession practices can be traced back to the transient Italian occupation period of Ethiopia (1928-1933 E.C) . Unwelcome developments as these were, however, they were rendered null and void soon after the restoration of the Crown to its Throne at the end of WWII. The Concession (Revocation) Proclamation No 49/1936 (E.C) revokes all concessionary grants on mining operations, agricultural development, electricity, water, transport, hotel, and other public service "… the contract whereby a person, the grantee, binds himself in favour of an administrative authority [grantor] 79 to run a public service getting a [sic] remuneration therefor by means of fees received on the use thereof".
Currently, the Public Services Concession contract seems to manifest itself in three forms. Firstly, there is public services delegations (PSD) by administrative authorities to private investors or Public Services Providing (PSP) by private investors in addition to or in lieu of the administrative authorities. This arrangement falls squarely within the ambit of the definition. Nevertheless, it should be distinguished from the "procurement of Services Contracts" as the former calls for a concessionary agreement wherein a private contractor provides the designated public services to the end-users and amortize its project financing from the user-generated revenues. The "procurement of Services Contracts", however, is a method whereby a contractor provides the designated services to the procuring entity itself in cases, where the procuring entity opts for the contracting-out of the services rather than the traditional in-house providing. The procurement of service contracts may, therefore, involve insurance, air transportation, cleaning and janitorial, security, equipment maintenance, consultancy and training services, architectural and engineering services, etcetera.
Secondly, Public-Private Partnership (PPP) contracts 80 (infrastructure outsourcing): this includes concessions for the design, construction, financing, operation, maintenance and/ or management of a certain public infrastructure projects (facilities) such as toll-roads, tramways, railways, light-rail-transits (LRT), tolled-tunnel projects, waste-management facilities, suspension bridges, etc.
In the Ethiopian procurement law, the modalities for effectuating PPP contracts had been included under the procurement of public works contracts as defined under Art providing concessionary grants conceded during the Italian occupation. See Art 2 of Proclamation No 49/1936 E.C. 79 It can also be referred to as the "concedant authority" or the "conceding authority". 80 Art 2(27) of Proclamation No 649/2009 stipulated thus: "Public-Private Partnership" means "investment through private sector participation by a contractual arrangement between a public body and a private sector enterprise, as the concessionaire, in which the concessionaire: (a) undertakes to perform or undertake any construction project or service or lease concession; (b) assumes substantial financial, technical and operational risks in connection with the performance of a public function or use of government property; and, (c) receives consideration for performing a public function or utilizing government property, by way of fees from any public funds, user levies collected by the concessionaire from users or customers for a service provided by it, or a combination of such consideration". It is clear that the only way administrative contracts law find application is by incorporating their application in individual mining concession agreements. As can be shown in the subsequent Model Mining Agreement or specific agreements, 86 however, this has been far from reality. It should, thus, be noted that "mining concession 81 Federal Public Procurement Proclamation No 649/2009 , Fed. Neg. Gazeta, Year 15, No 60, 9 September 2009 This Directive is expected to heavily draw on the UNCITRAL Legislative Guide on Privately-Financed Infrastructure Projects (2001) . See UNCITRAL, 2001 . 83 The text of the Draft Proclamation is on file with the author. 84 Due to their strategic importance and the involvement of MNCs, these contracts are highly politicized. Thus, they are better dealt with under international laws on Foreign Investment Protection. In mining and petroleum concession contracts, foreign investors negotiate for an inclusion of a "stabilization clause" to "protect the contract from application of legislative or administrative measures subsequent to the conclusion of the contract". 88 The existing petroleum law stipulates for the possibility of incorporating a "stabilization clause" 89 in petroleum concession contracts in Ethiopia by virtue of which such contracts insulate the applicability of those prerogatives that could have been exercised under the administrative contracts laws.
3
Whether disputes involving administrative contracts can be submitted to arbitration As has been discussed earlier on, in Ethiopia, only few legal scholars are conversant with the contents or the legal provisions of the administrative contracts law. The said provisions have been of less concern to law students and practitioners in Ethiopia.
Rather it has been of more interest due to what has been a controversial issue at the center of administrative contracts: whether disputes arising out of or in connection with administrative contracts can be submitted to arbitration for settlement.
The afore-mentioned legal provision prohibits in no uncertain terms the submission of disputes arising out of administrative contracts. The inclusion of such terms and conditions as applied in international commercial transactions no doubt would call for the submission of disputes to neutral international arbitrations in neutral forums.
Judicial Practice on the Application of the Provisions on Administrative Contracts
Notwithstanding the evolving legal environment, which does not seem to recognize the relevance and viability of administrative contracts in the Ethiopian legal system, new developments have been witnessed as of late. As Oliver Wendell Holmes wrote, as early as 1872, "… it was 'not the will of the sovereign that makes lawyers' law… but what … the judges, by whom it is enforced, say is his will'". 98 Thus, notwithstanding the clear repeal of the provisions in the administrative contracts law, the courts are still willing to apply whenever its application is called for by the parties. 
Conclusion
It is a trite fact that public procurement system involves the planning phase, the Consequently, despite the continuing modernization processes of the public procurement system in Ethiopia in a bid to achieve transparency, accountability, efficiency, value-for-money, and towards nation-wide harmonization thereof whether Art 71 it is stated that subject to the procurement proclamation, public procurement contracts should be governed by the administrative contracts provisions in the Civil Code).
